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We hope you found the first issue of our Construction Industry Newsletter a good 
read.  With this issue, we look at four current topics for the construction industry: 
1) Green Building, 2) The Public-Private Partnership (P3) Project Delivery System, 3) 
Pending U.S. Supreme Court Cases Affecting the Construction Industry and 4) The 
Federal False Claims Act.

According to McGraw-Hill Construction’s 2013 Dodge Green Construction Outlook, 
the green building share of new construction starts in the United States is currently 
44% by value and is expected to increase to 55% by 2015. On the design side of 
green building, the American Institute of Architects has been very active, issuing 
such publications as its “Guide for Sustainable Projects, D503-2011”and now D503-
2013, and most recently “An Architect’s Guide to Integrating Energy Modeling In 
The Design Process”. Focusing on sustainable building, Kelly Holland and Steve Test 
of our Construction Practice Group have co-authored the first article “The Future of 
Construction Is Here Now in Virginia – The Living Building”. I have written the article 
on “Building Green - Managing The Risks”.

The Public-Private Partnership project delivery system is our second topic focus. Long 
utilized in Europe, P3 is now accepted in a majority of the states and under legislative 
consideration in other states. We interviewed Chuck Wall, chair of Williams Mullen’s 
Public Private Partnership Team, for his answers to questions that you may be asking 
yourself about P3.

Our third topic article covers cases now pending before the U.S. Supreme Court that will 
affect members of the construction industry. Chris Browning co-authored this article 
with Brian Cashmere. Chris leads Williams Mullen’s Appellate Practice Group and has 
successfully argued before the Supreme Court. Brian is a member of our Construction 
Practice Group. Together, they address the pending cases for you in their article. 

Our fourth and final topic is the Federal False Claims Act.  First legislated about the 
time of the Civil War, the Federal False Claims Act continues to evolve.  For our readers 
who contract with the federal government, Arnie Mason and Melisa Roy of our 
Construction Practice Group have co-written their article titled “Reining in False Claims 
Act Liability for an Implied Certification”.

One final note: please check out the photos of our participation again this year in 
the District of Columbia Building Industry Association’s (DCBIA) annual Community 
Improvement Day. This year’s project included close to a thousand volunteers from 
the DC Real Estate and Construction Community to transform the Lederer Garden and 
Environmental Education Center in Northeast DC. We are very proud to put our own 
construction skills to work for a good cause. Now let’s move on to the articles inside.

on Saturday, September 28, 2013 the Williams 

Mullen Construction Practice teams from our 

Tysons and DC Offices sponsored and joined 

the District of Columbia Building industry 

association (DCBia) for their annual Community 

Improvement Day! This year’s project included 

close to a thousand volunteers from the DC real 

estate and Construction Community working 

alongside one another to transform the lederer 

Garden and environmental education Center – an  

urban gardening site. the members of Williams 

Mullen’s Construction Practice Group have been 

sponsoring and working this event for 15 years, 

and look forward to doing so for years to come.

welcome
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at a low point and crosses to exit at a high point, allowing the air 
to rise and eliminating the need for energy consuming ceiling fans.  
The building will still need power for hot and humid summer days.  
The location of the project dictates an expectation of passive cooling 
approximately 15% of the year.  The project is then designed to use a 
geo thermal well field, relying on stable temperatures below ground to 
create a heat source in winter and a heat sink in summer. These design 
features will reduce energy use of a typical building of this size by 70%, 
with the remaining 30% made up by photo-voltaic panels installed 
on the roof and by two wind turbines. The architects confirmed that 
use of wind turbines on this site presents no impact on the native bird 
populations.  On hot windy days, the Foundation will sell power back 
to Dominion Virginia Power (the meter will run backwards!), and, on 
winter days, it will buy needed power.  The result will be “net-zero” 
energy use measured annually.

The architect had similar design goals regarding water.  On an annual 
basis, the project will not use city water.  It will capture and store only 
as much water as it will use in a year by collection of rain water and use 
of non-flush Clivus™ toilets. All rain water will be collected through a 
roof catchment system and stored in cisterns which provide filtration 
and disinfectant, coordinated through the state department of health.  
The water will be safe for drinking and all other uses in full compliance 
with EPA standards. All grey water will go through bio-filtration rain 
gardens.  The building will be connected to the city water system for 
emergencies.
The building’s life expectancy is indefinite and should stand the test 
of time.  It is designed to withstand a 500 year storm event, built 
on pilings using a durable elevated floor plan 13’8” above sea level, 
sustainable through loss of power with a flexible modular open 
design.  Additional renderings, photos and information are available at 
http://www.cbf.org/how-we-save-the-bay/programs-initiatives/brock-
environmental-center.

Hourigan Construction, selected as the general contractor, recognized 
that traditional construction is blind to natural resource conservation. 
The Brock Environmental Center will elevate its construction capability 
well above the normal LEED certification process and allow it to lead in 
sustainable construction.  While Hourigan has constructed more than 
20 LEED certified projects, a Living Building Challenge™ certification 
goes far beyond the basic LEED green building concepts.  

The primary attribute of environmental sustainability that attracted 
Hourigan to the project has proved to be its greatest challenge.  Pre-
construction work took 18 months to allow the contractor to properly 
vet all subcontractors and suppliers to insure that all building materials 
would meet the requirements of a Living Building Challenge™ project.  
Vetting materials against the “Red List” takes considerably longer than 
a normal pre-construction process.  The contractor had to rethink its 
subcontractor selection process, issuing new pre-qualification forms 
seeking information on past sustainable and green building projects, 
as well an understanding of Living Building Challenge™ issues and a 
dedication to achieve certification.

The “Red List” includes virgin timber, polyvinyl chloride, formaldehyde 
and other chemicals found in typical building products.  This 
restriction directly impacts the selection of plumbing piping, electric 
motors, lumber products, adhesives, concrete, forms and countless 
other products, right down to screws and nails. Most electric wiring is 
wrapped in polyvinyl chloride, including wiring found in electric motors.  
All wood products used in forms and finishes must be “Forestry 
Service Certified” as not being from virgin timber. Most cardboard 
and paper found in building components contains formaldehyde. All 
such building materials are excluded.  The Living Building Challenge™ 
provides a temporary exception for proprietary materials that do not 
publish chemical content, such as epoxy coatings needed on rebar due 
to the project’s proximity to salt water.
  
The future of sustainable construction is here now in Virginia and it 
promises to challenge all who work in the building industry to learn 
and apply a new way of looking at sticks and bricks.  The hope is that 
the Brock Environmental Center will be a “pebble in the pond” creating 
a ripple effect of awareness and new ideas dedicated to sustainable 
building practices.  

A trial attorney in Virginia since 1979, Steve Test focuses his practice on 
construction and business litigation in state and federal courts in jury and non-
jury cases as well as administrative hearings, arbitrations, mediations and appeals. 
Steve can be reached at 757.473.5324 or stest@williamsmullen.com.

Kelley Holland focuses her practice on general commercial litigation in 
both state and federal courts. Kelley can be reached at 757.282.5465 or 
kholland@williamsmullen.com.

tHe FUtUre oF ConStrUCtion iS Here  
noW in VirGinia - tHe liVinG BUilDinG™
Earlier this fall, the Chesapeake Bay Foundation broke ground to 
construct the first Living Building Challenge™ project in Virginia.  The 
Living Building Challenge™ is a trademark of the International Living 
Future Institute which issued a challenge to all in the construction 
industry to “create the foundation for a sustainable future in the fabric 
of our communities.”  The Living Building Challenge™ “defines the 
most advanced measure of sustainability in the built environment 
possible today.”  Launched in 2006, it has begun to inspire change 
throughout the industry by “creating a new sense of what is possible” 
in the construction industry worldwide by advocating the “most 
rigorous design and construction standards”.  

A Living Building Challenge™ project is exactly what its name implies 
– a building that “lives” off of the land and environment, using 
available solar, wind and geothermal energy and available rain for 
all of its operating needs, while having a “net-zero” impact on the 
environment. Currently only 4 projects in the world have achieved full 
certification under the Living Building Challenge, with more than 150 
registered and seeking certification worldwide.  The Foundation’s Brock 
Environmental Center is the first and currently only registered Living 
Building Challenge™ project in Virginia.  Living Building Challenge™ 
certification is based on actual rather than modeled performance 
and requires analysis both during construction and following a year’s 
performance proving a “net-zero” impact on the environment by 
providing on-site as much energy and water as are consumed in a year.  
The goal is to create the greenest building possible using current and 
cutting edge techniques and concepts.  Where LEED certification’s 
focus is on using less energy, less water, and causing less harm, Living 
Building Challenge’s™ focus is on sustainability by meeting every one 
of the 20 prerequisites!

Living Building Challenge™ features include the mandated use of 
recycled building materials and the requirement not to use any building 
material containing any of the 14 “Red List” chemicals determined to 
be carcinogenic and known to compromise human health and the 
environment.  This is new in the construction industry and it is hoped 
that it will compel product manufacturers to disclose what is in their 
products. For more information, go to “living-future.org/lbc.”

The Foundation, established with the motto “Save the Bay,” has 
worked for over 45 years to save the Chesapeake Bay and its 
watershed as a healthy, viable habitat for terrestrial and aquatic life 
and to restore it as a productive part of our economy and society. 
Following a four year search, the Foundation acquired ten acres of 
pristine marshland in Virginia Beach at Pleasure House Point on Crab 
Creek where the Lynnhaven River empties into the Chesapeake Bay, 

just a few miles from the Atlantic Ocean.  The land is surrounded 
by 108 acres of dunes and marshland now dedicated as a nature 
preserve, an area which, a short time ago, was slated for high density 
residential development. The project is the Brock Environmental Center 
named for philanthropists Joan and Macon Brock, a 10,000 square 
foot structure with both practical and inspirational purposes. When 
completed in 2014, it will house the Foundation’s regional office and 
the office of local environmental group Lynnhaven River Now, provide 
public meeting space and support educational outreach by promoting 
field-based educational experiences while showcasing cutting edge 
sustainable building and living practices.  The Foundation chose to 
meet the rigorous requirements of Living Building Challenge™, so the 
Brock Environmental Center will serve as a national and international 
model that we can live responsibly astride natural resources.  The 
project will also be LEED Platinum certified just as is the Foundation’s 
Merrill Environmental Center in Baltimore completed in 2000, the first 
of its kind in the world.  

Smith Group JJR, the project architect, found that designing a building 
that achieves “net-zero” energy is tricky.  Present use of photo-voltaics 
and wind turbines is expensive and increases the cost of site renewable 
energy systems.  This required the design team to be aggressive in 
reducing the project’s energy consumption by taking advantage of 
what nature provides for free - sunlight and wind.  The architect had 
to address all inexpensive energy concepts to reduce heat gain, obtain 
good cross-ventilation and take an aggressive approach to reduction 
of project energy use.

The architect first needed to understand the local environment to 
know how the building would react to the sun and make correct 
use of its southern exposure.  The design needed to allow in enough 
light for illumination but not create glare or heat gain, as over-glazing 
requires air conditioning for cool down.  The architect did not want the 
sun to heat the building in winter as it would create a net solar heat 
gain requiring air conditioning to moderate temperatures resulting in 
a net loss of energy.  Also, the lower sun angle in winter would create 
a problem with glare. The design includes a porch on the entire south 
façade to avoid net solar gain from direct light creating too much heat 
inside the building, which achieves sufficient illumination from the 
northern exposures’ diffused light.  The building is sited 200 feet from 
the shoreline near a tree line which will serve as a natural buffer.  

The design includes weather-dependent window opening patterns to 
achieve natural air flow, with windows that open and close to create 
cross-ventilation.  Knowledge of predominant wind patterns in the 
location allows for  “stack ventilation” where air enters the building Photo Courtesy of SmithGroupJJR

news
By: Stephen G. Test & Kelley C. Holland
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Building green carries with it added expectations of energy 
efficiency and savings, together with goals of environmental 
compatibility and sustainability.  Whether you are a developer, 
architect/engineer, contractor or insurer, have you managed the 
risk that the green building you anticipate instead turns out to 
be an underperforming green building or not green at all?

What are The risks?
Green building litigation is not as prolific as one might suspect.  
Of the green building lawsuits to date, there appears to be 
three general categories of disputes, 1) failure of materials to 
be or perform “green”, 2) overzealous representation of LEED 
certification and energy savings and 3) failure to achieve LEED 
certification.

There is also a fourth category of risk in the making; that being 
state and local governments adopting green building concepts, 
principles and criteria as part of the building code for their 
jurisdictions.  One example is the District of Columbia which is 
preparing to adopt a Green Construction Code that will apply to 
all new commercial construction projects and major renovations 
in the District of Columbia greater than 10,000 square feet, and 
multi-family housing units four stories or higher.  If adopted 
(and adoption is considered likely), then the District of Columbia 
Green Construction Code will be the law in the District of 
Columbia, and likely the new criteria to measure the success or 
failure of green building design, construction and performance 
in the District of Columbia.  The new Code, when adopted, 
could very well also establish the criteria of liability for those 
involved in the design and construction of green buildings in the 
District of Columbia.

Adoption of the International Green Construction Code, or 
extractions of the Code, has already occurred in the states of 
Florida, Maryland, North Carolina, Oregon and Rhode Island and 
such cities as Richland, Washington, Scottsdale, and Kayenta 
Township, Arizona and Fort Collins, Colorado.

Apart from public building codes, private owners and developers 
and property management companies in the United States (and 
the Canadian federal government) have adopted the Green 
Globes system, an online assessment protocol, rating system and 
best practices guidance for green building design, operation and 
management.  Green Globes has a rating/certification system 
determined by third-party assessors.

 A good starting point for managing the risks of green building 
are the AIA family of sustainable project (SP) documents and the 
AIA Guide for Sustainable Projects, D503-2011 and D503-2013.  
The AIA D503 2011 Guide provides contract forms and contract 
provisions defining responsibilities and rights for the project 
owner, architect and contractor in green building construction.  
For example, the 2011 Guide offers model language for the AIA 
B101-2007 contract between an owner and architect, as well 
as terms for the AIA 201-2007 owner-contractor construction 
contract.  Ironically, the AIA modifications extinguish any 
warranty or guaranty by the architect or contractor that the 
designed and constructed building will achieve a sustainable 
objective. 

The D503-2013 Guide in its own words “…is meant to provide 
general background information on certain topics of interest 
to those pursuing sustainable projects and an explanation of, 

and the reasoning behind, the new provisions of the AIA’s 
Sustainable Project documents.”

Another organization’s document to consider is the 
ConsensusDOCS 310 Green Building Addendum which is exactly 
as it sounds – an addendum for design and construction contracts 
to specify green goals and who bears the risk of achieving those 
green goals.  In addition, the Design Build Institute of America 
(DBIA) issued its Sustainable Project Goals Exhibit for use on 
design-build projects using DBIA design-build contract forms.

Prequalification of Designers and Contractors
Prequalification requirements should not be overlooked.  Not 
every design firm or contractor has undertaken the challenges 
associated with green construction.  Design challenges can 
include green product and system selection during the design 
stage and value engineering during the construction stage.  
When considering the lessons learned from green building 
litigation, the performance of green products, systems and 
materials stands out.  Green products, systems and materials are 
continually under development and going to market without full 
testing.  Product failure typically falls on the manufacturer, but 
what about the architect or engineer who specifies the product 
or approves the product as an alternative?

Has the prospective (bidding) contractor had the experience of 
green construction building, with the potential for added costs 
of sustainable materials, perhaps longer procurement lead times 
and potentially higher costs of energy efficient systems, let 
alone the paperwork associated with the application for LEED 
certification? Commissioning and reporting requirements must 
be accounted for not only in the bid price but also in the project 
schedule.

The Contract Documents
Contracts allocate risk and responsibility.  The contracts can 
specify objectives of green construction, such as a level of LEED 
certification or other goal of energy savings expectation, but does 
your contract specify the method of measure of energy savings, 
or a remedy if that LEED expectation is not achieved?  Does your 
contract with the designer or contractor, as the AIA advocates 
in its contract form documents, create no warranty for achieving 
a green building level of performance?  This is not to criticize 
the AIA, because LEED and Green Globes certifications rely on 
third party review and certification, and arguably a designer or 
contractor can do everything required of him to meet the green 
criteria, but other players in the project fail.

In a green project for a city in Maryland, I included prequalification 
requirements and  liquidated damages provisions  in the 
design contract and construction contract in the event the 

project failed to achieve a specified LEED certification.  Both 
contracts, however, limited the liquidated damages remedy to 
a circumstance in which the designer or contractor was the sole 
cause of the failure to achieve the specified LEED certification.

Another consideration is to include the involvement of an LEED 
or Green Globes accredited consultant in the design review 
stage and during the construction stage to address sustainable 
goals and the materials and systems designed, as well as value 
engineering proposals to achieve the green goals.  Change 
orders should be subject to like scrutiny.  You may want to 
consider having the LEED or Green Globes accredited consultant 
periodically review job documentation and as-built drawings 
to assure there will be a project record in the end for the 
certification process.

At project close-out, consider who will be responsible for 
providing the documentation to and interaction with the 
certification agency.  

Conclusion
Green building is here, getting bigger and soon, if not already, 
will be the standard expected of designers and contractors.  
Have you managed the risks of green design and construction, 
or is it business as usual?

As chair of Williams Mullen’s Construction practice group, Bob Cox 
prepares, negotiates and evaluates construction contracts, and uses 
mediation, arbitration and court to resolve construction project 
disputes. Bob can be reached at 703.760.5227 or 
bcox@williamsmullen.com.

BUilDinG Green – ManaGinG tHe riSKS

By: Robert K. Cox
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As state and local governments find themselves pinched 
for resources, they are increasingly turning to public-private 
partnerships (also known in the industry as P3s or PPPs) to tackle 
much needed but out-of-budget infrastructure projects.  P3 may 
seem like a new concept, but P3 projects in the United States 
date back to 1792. At that time, the Pennsylvania state legislature 
voted to allow the governor to incorporate a private company, the 
Philadelphia and Lancaster Turnpike Road Company, to build a 
tolled turnpike connecting Philadelphia to Lancaster. After several 
decades of success, the P3 concept faded in the United States.  
However, the P3 model came back into use in 1988, when the 
Virginia legislature authorized the Dulles Greenway Toll Road, and 
in 1989, when the California legislature enacted P3 legislation 
allowing pilot road projects. Subsequently, the Virginia General 
Assembly took the lead in implementing more comprehensive P3 
legislation, the Public-Private Transportation Act of 1995 (PPTA) 
and the Public-Private Education Facilities and Infrastructure Act 
of 2002 (PPEA). Since that resurgence, a number of other states 
have followed with enabling legislation for P3 projects, and most 
recently Maryland has adopted such legislation.

We asked partner Chuck Wall, the chair of Williams Mullen’s 
Public-Private Partnership Team, to answer some frequently 
asked questions about P3 projects. Chuck is a P3 veteran.  He 
was appointed by the Virginia General Assembly to serve 
on the committees responsible for the initial drafting of and 
subsequent revisions to the PPEA Model Guidelines. Over the 
past decade, Chuck has represented clients on many major P3 
projects in Virginia and elsewhere, and he has spoken extensively 
on P3s before legislative bodies, government officials, trade and 
professional associations, and fellow attorneys.

Q: 
What exactly is a Public-Private Partnership?

A public-private partnership can be described in different ways.  I 
view a P3 as a non-traditional contractual arrangement between 
a public body and a private-sector entity for the delivery of public 
infrastructure and related services. It can incorporate a wide range 
of project elements, including planning, design, construction, 
financing, operation and maintenance.  A P3 enables greater levels 
of private-sector participation, and it can help deliver projects 

earlier and more efficiently than conventional procurement 
methods may allow.

Q: 
What projects are good candidates for P3s?

The P3 model is a useful procurement tool, but it is by no 
means a good fit for every project.  In the U.S., P3s have been 
most prominent in large-scale transportation projects such as 
concession toll roads and transit facilities.  But they have also been 
used with water and wastewater systems, sports arenas, prisons, 
parking garages, power production facilities, and schools, among 
other types of public infrastructure.  Projects with high levels 
of importance and urgency, in both the short- and long-term, 
typically rise to the top of the list of consideration.

Q: 
What are the elements of a successful P3 project?

First of all, there must be enabling legislation in place, allowing 
the governmental entity to enter into a P3 contract for the desired 
project. There are a number of other critical elements, but I put 
these five at the top of the list: (1) the project makes good sense, 
has senior-level governmental champions, and enjoys public 
and stakeholder support; (2) the P3 procurement process is well 
structured, transparent, and competitive; (3) the project lends 
itself to private-sector participation, whether it be a brownfield or 
greenfield project; (4) there are opportunities for innovation; and 
(5) both parties share a partnership mentality and a willingness to 
allocate and manage risks in the most efficient and effective manner.

Q: is it true that only larger companies are helped  
 by P3 projects?

In my experience, no.  Sure, the larger contractors are more likely 
to be in better position to pursue the largest projects. But I’ve 
been involved in smaller-scale P3s in which regional and local 
contractors have taken a lead role or otherwise been a significant 
participant. In these instances, the successful contractors have 
embraced the P3 concept and evidenced a willingness to pursue 
multiple projects. Plus, because P3s often accelerate project 
development, smaller contractors and subs may have opportunities 
for work sooner than under design-bid-build procurement.

Q: in your opinion, will the P3 structure have longevity,  
 or is it just a stop-gap measure during a time when  

 public revenues are low?

When I step back and look at how the P3 model has developed 
over the past decade or so, I am confident it will continue over the 
long term. A P3 can accelerate project delivery, engage previously 
untapped funding sources, and promote life-cycle efficiencies, all 
while assigning risks and responsibilities to the party best suited 
to absorb and manage them. These are major benefits that can be 
realized by governmental bodies in most any economic climate.  
When you layer on the continual stress on public resources, along 
with fast-growing demands for better infrastructure, the answer 
seems clear. The P3 model will continue to evolve and become 
more refined, but I fully expect it to have staying power.

Q: What are the risks to being a P3 partner? is there  
 a way for a potential P3 partner to mitigate risks?

Typical risks involve financing, price, schedule, design, construction, 
permitting, utilities, right-of-way, and operations. Perhaps the 
greatest potential risk arises when the private partner lacks an 
understanding of the project, the public body’s objectives, or the 
political environment surrounding the project. Also important is 
a thorough knowledge of what risks it can control or manage, 
afford to assume, or insure against.  In terms of mitigation, the 
best strategy is to make certain all risk items, including “relief 
events,” are appropriately addressed in the contract. P3 contracts 
are driven by project details, unique risk allocations, and specific 
circumstances. For this reason, virtually no two projects—and no 
two contracts—are the same.

Q: how are risks typically allocated in P3 projects  
 related to environmental matters?

Environmental risks are very project-specific and may be handled 
in a variety of ways. However, as compared to a traditional design-
bid-build project, a P3 agreement will often include additional 
focus on environmental permitting, studies and mitigation, as well 
as environmental performance standards. In particular, P3s for 
transportation, water/wastewater and energy projects frequently 
see more focus on environmental matters. For these reasons, 
environmental expertise can be an important consideration in 
formation of a P3 team.

Q: What are the principal differences between a P3  
 project and a design-build project?

While design-build may be considered a form of P3, it is more 
frequently a cornerstone of a more comprehensive arrangement.  
P3s in the greenfield arena generally put design-build responsibility 
on the private-sector partner. But partnership arrangements typically 
go further, to include additional elements of project development, 
such as project planning, financing and operations/maintenance.

Q: What is the most common question clients who are  
 new to the P3 arena ask you?

Many questions are project- or owner-specific, but the most 
common is “How can a company like ours get started?”

Q: Well, then, if i’m in operations or business  
 development at a company that’s interested in  

 getting into the P3 market, how do i get started?

Entering the P3 market can make good business sense, but it is 
not a fit for all construction or consulting firms. I would start by 
educating yourself on prior and current experiences with P3s in 
your areas of strength and niche markets.  In doing so, I would 
seek out business partners and advisors with real-life involvement 
in the P3 world. This should help you evaluate (1) whether the 
P3 market affords opportunities consistent with your firm’s 
business plan and objectives, (2) the commitment of resources 
typically involved in P3 pursuits, and (3) the extent to which your 
company is willing and able to accommodate the type of risks 
most common in P3 transactions.

Q:  What do i need to look out for as a person new  
 to P3?

Here are three things I see as most important. First, you need to 
be aware of the procedural and evaluative differences between 
traditional procurement and the P3 process. The rules, and the 
factors that distinguish a successful proposer, can be very different. 
Second, you should not be lulled into believing the P3 process is 
not a competitive one. It is. And finally, you need to have a high 
level of trust with the firms, and the people, on your P3 team.

To learn more about Chuck Wall and Williams Mullen's Public-
Private Partnership Team, please visit http://www.williamsmullen.
com/practice/public-private-partnerships. 
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By: Christopher G. Browning, Jr & Brian Cashmere

In a typical United States Supreme Court Term, the Court will hear 
75-80 cases. Usually one or two of these cases may impact the 
Construction Industry. The current Term is a bit of an anomaly as 
the Justices have decided to hear several construction-related cases. 
Among the construction-related issues being considered by the 
Court this Term are questions regarding: the President’s authority 
to appoint National Labor Relations Board Commissioners during a 
Congressional Recess; employer-union interaction under the Labor 
Management Relations Act; and the enforceability of a forum 
selection clause designating the venue (location) where disputes may 
be resolved. Further, the Court is tackling two cases dealing with the 
EPA’s administration of the Clean Air Act.

Set forth below is a brief overview of some of the cases currently on the 
Court’s docket that are being followed by the Construction Industry.        

Forum Selection Clauses
In Atlantic Marine Construction Co. v. United States District Court, 
No. 12-929, the Court will be reviewing a common clause in 
construction subcontracts as the Justices consider the test for 
enforceability of contract forum selection clauses. Atlantic Marine 
involves a construction subcontract that has a forum selection clause 
requiring that any dispute be brought in Virginia. The Fifth Circuit 
allowed a dispute involving the subcontract to proceed in Texas in 
spite of that clause. While the specific questions presented in Atlantic 
Marine involve complex “procedural” issues, the crux of the case 
involves the means and method that courts are to use in evaluating 
the enforceability of common construction subcontract provisions, 
particularly provisions that define and limit the forum where contract 
disputes are to be resolved.  

In Atlantic Marine, Atlantic Marine Construction and J-Crew 
Management Inc. entered into an agreement pursuant to which 
J-Crew was to provide construction labor and materials in 
connection with a child development center to be built in Texas.  
The agreement provided that any dispute would be filed in state 
or federal court in Virginia.  J-Crew, however, brought a breach of 
contract action against Atlantic Marine in federal court in Texas.  
Atlantic Marine argued that the case should not be allowed to 
proceed in Texas, but the federal district court denied Atlantic 
Marine’s motion. Atlantic Marine then filed a writ of mandamus 
with the Fifth Circuit, asking the court to order the district court 

to dismiss the case or transfer it to Virginia. The writ was denied.  

This case was argued on Wednesday, October 9, 2013. Perhaps 
signaling his vote on this case, Chief Justice Roberts, at oral 
argument, referred to forum selection clauses as “critically 
important.”  Tr. at 49. He further commented that if the parties 
have included a forum selection clause in their contract, “I would 
say it seems pretty material.” Tr. at 50. We will let you know the 
Court’s ruling in our next newsletter.

recess appointments
In NLRB v. Noel Canning, No. 12-1281, the Court will consider whether 
the President’s appointment of Commissioners to the National Labor 
Relations Board (“NLRB”) during a time when the President contends 
that Congress was in recess violates the Constitution.  Article II, § 2, cl. 
3 of the Constitution (the “Recess Appointments Clause”) provides:  
“The president shall have power to fill up all vacancies that may 
happen during the recess of the senate, by granting commissions 
which shall expire at the end of their next session.”

The NLRB is composed of five members and must have a quorum 
in order to take action. Faced with three vacancies on the Board, 
President Obama appointed new members to the Board on January 
4, 2012, purportedly pursuant to the Recess Appointments Clause.

Noel Canning, a division of the Noel Corporation, received an 
adverse decision from the NLRB on February 8, 2012.  On appeal 
to the D.C. Circuit, the corporation asserted that the NLRB’s 
decision was invalid because the purported recess appointments 
of Commissioners Sharon Block, Terence Flynn and Richard 
Griffin did not comply with the Constitution and that the NLRB 
did not have a quorum that would authorize it to act. At the 
time of the President’s purported recess appointments of 
these Commissioners, the Senate was operating pursuant to a 
unanimous consent agreement, which provided that the Senate 
would meet in pro forma sessions every three business days from 
December 20, 2011 through January 23, 2012.  The agreement 
further provided that no business would be conducted during 
these sessions.  The D.C. Circuit rejected the NLRB’s argument that 
the Constitution allows the President to make recess appointments 
during intersession recesses or breaks in the Senate’s business 
when it is otherwise in a continuing session. 

On July 30, 2013, the Senate confirmed the appointments of 
three new members of the NLRB in a compromise that eliminated 
Block, Flynn and Griffin as Commission members. As a result, 
the Supreme Court’s decision, will resolve the validity of actions 
taken by the NLRB from January 4, 2012 through July 30, 2013.  
In addition, the petition allows the Court the opportunity to 
establish precedent that will guide the legitimacy of future recess 
appointments at the NLRB and beyond.

Labor and Employment – Labor Management 
relations act
In Unite Here Local 355 v. Mulhall, No. 12-99, the Court faces the 
significant question of whether employers and unions may set 
ground rules for union organizing campaigns without violating 
Section 302 of the Labor Management Relations Act (“LMRA”), 
28 U.S.C. § 186. Section 302 of the LMRA makes it unlawful for 
any employer to give anything of value to any labor organization 
that represents or seeks to represent any employees of that 
employer.  29 U.S.C. § 186(a)(2).  In this case, Mardi Gras Gaming 
entered into an understanding with a local union that would 
establish the ground rules for efforts to unionize employees of 
Mardi Gras Gaming.  Specifically, Mardi Gras Gaming agreed to: 
(1) provide union representatives with non-public work premises 
to organize employees during non-work hours; (2) provide the 
union with a list of employees; and (3) remain neutral as to the 
unionization of its employees. In return, the local union agreed to 
support a ballot initiative regarding casino gaming and, in fact, 
spent $100,000 in support of that ballot initiative.

Martin Mulhall, an employee, opposed being unionized and 
brought the present action seeking to enjoin the enforcement 
of the agreement between his employer, Mardi Gras Gaming, 
and Unite Here Local 355. Specifically, Mr. Mulhall asserts that 
the items provided by Mardi Gras Gaming constitute a “thing of 
value” within the meaning of Section 302 of the LMRA.

The Eleventh Circuit concluded that providing organizing assistance 
can be a thing of value. Before the United States Supreme Court, 
Mardi Gras Gaming argues that an employer’s decisions concerning 
how to exercise its free speech rights (including remaining silent), 
whom it lets on its premises, and whether to share information 
about its employees do not constitute “thing[s] of value” within 
the meaning of Section 302.  Mr. Mulhall, represented by the 
National Right to Work Legal Defense Foundation, argues that the 
“experience of the last two decades demonstrates that unions have 
been willing to sacrifice employee interests – such as by agreeing 
in advance to make wage and other concessions at the expense 
of employees they seek to unionize – to obtain the organizing 
assistance they covet.”  Br. of Resp. at 11.  Mr. Mulhall’s brief argues 
that a rigid construction of Section 302 protects employees from 
union self-interest in collective bargaining.

While this case involves complex questions of statutory interpretation, 
many leaders in the industry are following this case.  Depending 
on the Court’s analysis and ruling, the practical significance of 
this case to the industry is great as it could impact many aspects 
of the employer – labor relationship, to include union agreements, 
corporate campaigns and possibly project labor agreements.    

Environmental – Clean air act – Greenhouse 
Gases rule
On October 15, 2013, six separate petitions for certiorari were granted 
in which the Petitioners requested that the Court review a decision 
of the D.C. Circuit upholding the EPA’s regulation of greenhouse gas 
emissions. See Utility Air Regulatory Group v. EPA, No. 12-1146.  The 
petitions challenge whether the EPA has the authority to regulate the 
emission of greenhouse gases by stationary sources.

Environmental – Clean air act – Cross-State 
air Pollution rule
In EPA v. EME Homer City Generation, No. 12-1182 and American 
Lung Association v. EME Homer City Generation, No. 12-1183, 
the Court will address the EPA’s Cross-State Air Pollution Rule 
(the “Transport Rule”), 76 Fed. Reg. 48,208 (Aug. 8, 2011). The 
Transport Rule addresses the emissions of pollutants in 27 upwind 
States that hinder the ability of downwind States to attain or 
maintain air quality standards. Although the issues raised in this 
appeal are complicated and technical, the case has far-reaching 
implications on both upwind and downwind States – and any 
company that emits air pollutants pursuant to a Clean Air Act 
permit or intends to seek such a permit in the future. 

As chair of Williams Mullen’s appellate practice group, Chris Browning is 
an experienced litigator with a strong background in appellate practice, 
complex commercial litigation, business torts and governmental relations.  
Chris can be reached at 919.981.4036 or cbrowning@williamsmullen.com.

A partner in Williams Mullen’s Construction Practice Group, Brian 
Cashmere provides general counsel and dispute resolution support as he 
prepares, prosecutes and resolves contract claims under public, private 
and international contracts. Brian can be reached at 703.760.5232 or 
bcashmere@williamsmullen.com.
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recover penalties and damages.  31 U.S.C. § 3729(a)(3).

The FCA has certain unique qualities that make it an oft-used tool of 
the Government.  First, the Government need only prove its case by a 
preponderance of the evidence, rather than the clear and convincing 
evidence standard required under the FFCA. Second, intent to deceive 
is not required to establish FCA liability, as it is under the FFCA and the 
CDA.  Third, the damages remain significant. In construction claims, 
the FCA penalty itself is typically not the primary deterrent.  Instead, 
the threat of treble damages is what makes the issue so significant.

The Government, of course, may choose to use these laws in tandem, 
which can have dramatic consequences for the unsuspecting contractor.  
Take for example a contractor who submits a claim for $10 million that 
the Government contends is wholly false or fraudulent under the FFCA, 
the CDA and the FCA. Should the Government meet its respective 
burdens of proof under each statute, the contractor would potentially 
forfeit its entire $10 million claim under the FFCA, and be liable to the 
Government for $10 million under the CDA, which could be tripled 
under the FCA, in addition to the FCA penalty and liability for the 
Government’s costs to review the unsupported part of the CDA claim 
and the costs of a civil action brought to recover the FCA penalties and 
damages. 

In light of the relatively low burden of proof, the lack of any requirement 
to prove an intent to deceive, and the prohibitive penalties involved, 
a contractor’s potential liability for submitting a false claim must be 
carefully considered in the submission of any certified claim under 
the CDA, but also for any application for payment submitted to the 
Government.  Notably, the risk of FCA liability has been expanded 
further in light of the implied certification theory of FCA liability, as 
discussed below.

ii. Certification Theory and FCa Liability

Certification theory under the FCA involves “legally false” claims.  A 
claim for payment can be factually false or legally false.  A factually 
false claim includes, for example, requesting payment for goods or 
services that have not been provided. In contrast, a claim can be found 
to be legally false for purposes of FCA liability where: (1) a government 
contract or program requires compliance with certain conditions 
(statute, regulation, contract term or specification) as a prerequisite 
to payment; (2) the contractor fails to comply with those conditions; 
and (3) the contractor falsely certifies that it has complied with those 
conditions in order to induce the Government to pay. Although courts 
have held “that not all instances of regulatory noncompliance will 
cause a claim to become false”, lack of uniformity among the courts 
can make it difficult to predict just which instances of noncompliance 
could bring FCA penalties.

a. Express Certification

Importantly, a contractor’s certification or representation of 

compliance may be either express or implied.  In an express 
certification, the contractor expressly certifies compliance 
with a law or regulation on the face of the claim submitted. 
Construction contractors are frequently required to make 
express certifications in their payment requests. For example, 
under the Prompt Payment Act, contractors are often required 
to expressly certify in their pay applications that “the amounts 
requested are only for performance in accordance with the 
specifications, terms, and conditions of the contract”; payments 
have been timely made to subcontractors and suppliers from 
payments received; and the pay application is not requesting 
amounts that the contractor intends to withhold or retain from 
a subcontractor or supplier. 31 U.S.C. § 3903(b)(1)(B). To the 
extent those express certifications are false at the time they are 
made, a contractor could face FCA liability.

B. implied Certification

A number of courts have vastly expanded the FCA’s reach in 
holding that a false certification may also be implied. Under such 
a theory, the mere act of requesting payment could expose a 
non-compliant contractor to FCA liability under the notion that 
the payment request itself impliedly certifies the contractor’s 
continued compliance with conditions of payment.  For example, 
the Department of Justice has pursued potential FCA violations 
based upon alleged noncompliance with Disadvantaged Business 
Enterprise (“DBE”) goals for a project. Under such circumstances, 
the Government has contended that the contractor’s request 
for payment while “knowing” it was not in compliance with the 
DBE requirements constitutes an implied, false certification of 
compliance with the DBE requirements.  

Importantly, in order for FCA liability to attach under a theory 
of implied certification, the requirement breached must be a 
condition to payment. Various circuit courts are divided on what 
it means for a statutory, regulatory, or contractual requirement to 
qualify as a “condition to payment.”  Although details regarding 
the circuit court splits in this regard are beyond the scope of this 
article, in sum, the courts differ on (1) whether the underlying 
statute or regulation must expressly make compliance a “condition 
to payment”, (2) whether the breached requirement is a “condition 
to payment” if the Government would have discretion to pay 
despite knowing of the violation, and (3) whether a contractor 
can also be held liable if the breached requirement was only a 
condition of participation with an agency program, as opposed 
to a condition to payment.  

iii. reach of FCa/implied Certification to Construction Projects

One example of how the implied certification theory has been applied 
on construction projects is set forth in Ab-Tech Construction, Inc. v. 
United States, 31 Fed. Cl. 429 (Fed. Cl. 1994), aff'd sub nom. Ab-Tech 
Constr. v. United States, 57 F.3d 1084 (Fed. Cir. 1995).  In Ab-Tech, a 

Efforts by the Government to utilize the False Claims Act (“FCA”) to 
protect against contractor fraud, overcharges and abuses date back 
to its enactment during the Civil War. With the 1986 Amendments 
and, more recently, the 2009 Fraud Enforcement and Recovery Act 
(“FERA”) Amendments, the Government has continued to expand its 
use of the FCA in the name of curbing contractor abuse and protecting 
the public fisc. For many contractors, however, the Government’s 
expansive use of the FCA has converted it from a shield to a sword 
that the Government uses to defeat contractor claims and expand 
Government recovery. See, e.g., Department of Justice Press Release, 
Justice Department Recovers Nearly $5 Billion in False Claims Act Cases 
in Fiscal Year 2012 (Dec. 4, 2012)(http://www.justice.gov/opa/pr/2012/
December/12-ag-1439.html) (last visited Oct. 22, 2013).

The Government’s aggressive use of the FCA has reached new heights 
with the implied certification theory of FCA liability.  Under this theory, 
the Government has argued in favor of FCA liability despite the 
absence of an objectively false statement or an express certification.  
The potential impact on contractors is significant given that the 
Government could, for example, combine any application for payment 
with any breach of contract, regulatory or statutory requirement, and 
attempt to make out a case of FCA liability.  

While many aspects of the implied certification theory remain the 
subject of debate among the circuits, the good news for contractors 
is that the recent decision in United States ex rel. Badr v. Triple Canopy, 
Inc., No. 1:11-cv-288, 2013 WL 3120204 (E.D. Va. June 19, 2013), 
provides at least an example of how courts are limiting the reach of FCA 
liability and the theory of implied certification. The theory of implied 
certification, including its reach and recent limitations, are discussed 
below following a brief overview of the various tools available to the 
Government for protecting against false claims.

i. The Government’s anti-Fraud Toolbox

The Government has many tools at its disposal for protecting against 
contractor fraud and false claims. For example, under the Forfeiture of 
Fraudulent Claims Act (“FFCA”), a claimant will forfeit its entire claim if 
the Government establishes by clear and convincing evidence: (1) the 
existence of fraud in the proof, statement, establishment or allowance 
of a claim at the Court of Federal Claims; (2) the claimant knew the 
statement was false; and (3) the claimant intended to deceive the 
Government.  See 28 U.S.C. § 2514 (West 2013); Kellogg Brown & 
Root Servs., Inc. v. United States, 2012-5106, 2013 WL 4749921 (Fed. 
Cir. Sept. 5, 2013); Grand Arcadian, Inc. v. United States, 105 Fed. Cl. 
447, 458 (2012).  Evidence of mistake, negligence, or even recklessness 
is insufficient to meet this high burden.  Commercial Contractors, Inc. 

v. United States, 154 F.3d 1357, 1362 (Fed. Cir. 1998).  

In addition, the Government may recover affirmative damages under the 
anti-fraud provision of the Contract Disputes Act ("CDA"). To do so, the 
Government must establish by a preponderance of the evidence that the 
“contractor is unable to support any part of the contractor's claim and 
it is determined that the inability is attributable to a misrepresentation 
of fact or fraud by the contractor.” Hernandez, Kroone & Assocs., Inc. 
v. United States, 110 Fed. Cl. 496, 524 (Fed. Cl. 2013) (quoting 41 U.S.C. 
§ 7103(c)(2)). Upon such proof, the contractor may be held liable for 
“an amount equal to the unsupported part of the claim plus all of the 
Federal Government's costs attributable to reviewing the unsupported 
part of the claim.”  41 U.S.C. § 7103 (West 2013).

The CDA defines “misrepresentation of fact” as “a false statement of 
substantive fact, or conduct that leads to a belief of a substantive fact 
material to proper understanding of the matter in hand, made with 
intent to deceive or mislead.” 41 U.S.C. § 7101 (emphasis added). 
Thus, evidence of negligence, gross negligence, or even reckless 
disregard of the truth is insufficient to establish liability under the CDA.

Unlike the FFCA and the CDA, however, no intent to deceive is 
required to establish FCA liability. Instead, all that is required is for 
the Government to prove by a preponderance of the evidence that 
the contractor knowingly submitted “a false or fraudulent claim for 
payment or approval,” or “knowingly” made, used, or caused “to 
be made or used, a false record or statement material to the false or 
fraudulent claim.” 31 U.S.C. § 3729(a), (b) (West 2013).  To be liable 
under the FCA, there must be actual knowledge, deliberate ignorance 
or reckless disregard “to the possibility that the submitted claim was 
false.” United States v. King-Vassel, 728 F.3d 707, 712 (7th Cir. 2013); 
31 U.S.C. § 3729(a)(1)(A), (b). Reckless disregard has been described 
as applying to one “who failed ‘to make such inquiry as would be 
reasonable and prudent to conduct under the circumstances.’” King-
Vassel, 728 F.3d at 713 (quoting S. REP. NO. 99–345, at 20 (internal 
quotations omitted), reprinted in 1986 U.S.C.C.A.N. 5266, 5285).  
Conversely, clerical or mathematical errors, even if technically false, do 
not give rise to FCA liability (or CDA liability).  See, e.g., Tyger Constr. 
Co. v. United States, 28 Fed. Cl. 35, 58 (Fed. Cl. 1993)..  

If liability is found, the FCA provides for the Government to recover 
a civil penalty of not less than $5,500 and not more than $11,000 
per violation, plus treble damages—i.e., three times the amount of 
damages that the Government actually sustains.  31 U.S.C. § 3729 
(as adjusted by 28 C.F.R. § 85.3(a)(9) (West 2013)).  A person found 
violating the FCA is also liable for all costs of a civil action brought to 
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(1997) (specifically limiting the holding in Ab-Tech to require a 
"deliberate" withholding of information in order to prevail on an 
FCA claim under an implied certification theory); Lum v. Vision 
Serv. Plan, 104 F. Supp. 2d 1237, 1242 (D. Haw. 2000) (reasoning 
that "[e]ven broadly read, Ab-Tech did not hold that every illegal 
act automatically renders a claim false under the False Claims 
Act."); Luckey v. Baxter Healthcare Corp., 2 F. Supp. 2d 1034, 
1045 (N.D. Ill. 1998) ("[T]he Ab-Tech holding must be reconciled 
with the well-established principle that the FCA is not a vehicle 
for regulatory compliance…a false implied certification under the 
FCA for every request for payment accompanied by a failure to 
comply with all applicable regulations, without more, improperly 
broadens the intended reach of the FCA");  United States ex rel. 
Pogue v. American Healthcorp, Inc., 914 F. Supp. 1507, 1508-10, 
1513 (M.D. Tenn. 1996) (cautioning that an FCA claim based 
upon a statutory or regulatory violation would have to show 
"fraudulent conduct with the purpose of inducing payment from 
the government," because the FCA "was not intended to operate 
as a stalking horse for enforcement of every statute, rule or 
regulation"). 

B. United States ex rel. Badr v. Triple Canopy, inc.

Since Joslin, several courts have been hesitant to allow the 
doctrine of implied certification to take hold in the Fourth Circuit, 
as most recently discussed in United States ex rel. Badr v. Triple 
Canopy, Inc., No. 1:11-cv-288, 2013 WL 3120204 (E.D. Va. June 
19, 2013).  In Triple Canopy, the Eastern District of Virginia rejected 
the Government’s claims of FCA liability based upon a theory of 
implied certification.

1. Background

In Triple Canopy, Triple Canopy, Inc. (“TCI”) was awarded 
Task Order (“TO”) 11 to provide supplies and security services 
at a military base in Iraq.  TO 11 required that TCI personnel 
maintain U.S. Army standard weapons qualifications.  TCI’s 
training records were to be made available at any time to 
the Contracting Officer’s Representative (“COR”) who was 
to have oversight of TCI’s performance.  The COR was to 
document his acceptance of TCI’s goods and services on 
a DD-250 form.  The DD-250 forms did not contain any 
express certifications by TCI and were not endorsed by any 
TCI employee.

Originally a qui tam action brought by a relator, the 
Government intervened and took over Count I of the 
Complaint against TCI.  In Count I, the Government alleged 
TCI knew that the security guards TCI provided under 
TO 11 had a demonstrated inability to qualify under the 
training requirements for TO 11.  Based on this premise, 
the Government argued that TCI’s claims for payment were 
therefore false claims (in addition to other arguments the 
Government raised that are not germane to this discussion).  

2. No Finding of False Claims and rejection of  
implied Certification

The Eastern District of Virginia rejected the Government’s 
FCA allegations against TCI for alleged factually false and 
legally false FCA claims because the Government failed to 
allege presentment of false claims to the Government for 

payment.  To that end, the court found that the invoices 
did not contain any factually false statements regarding the 
services provided; in other words, TCI billed for security, and 
TCI delivered security.  The court further noted that the DD-
250 forms did not contain any factually false statements 
because, even if a DD-250 form could serve as the basis for 
an FCA claim, the DD-250 forms were prepared by the COR, 
not TCI, and therefore TCI did not make any factually false 
statements in those forms.  

The court also found that the invoices did not contain any 
legally false statements.  The court rejected the argument 
that TCI falsely implied compliance with required guard 
services by billing for “guard” services where the contract 
did not reference or define the term “guard”.  In that 
regard, the court expressly declined to recognize an implied 
certification theory of liability, stating:

The Fourth Circuit explained in Harrison I…that because 
“there can be no False Claims Act liability for an 
omission without an obligation to disclose,” an implied 
certification claim is “questionable” in the Fourth 
Circuit.  No Fourth Circuit Decision has adopted the 
viability of an implied certification theory, and district 
courts have followed Harrison I’s doubts by rejecting 
claims predicated on the implied certification theory.

Id. at *10 (citations omitted).  The court went on to explain 
that the Government’s claim in this case would fail even 
under the implied certification theory due to the absence 
of a condition to payment connected to the weapons 
qualification certification forms.

V. Conclusion

Proving that past is prologue, nearly 100 years ago, Justice Holmes 
cautioned that “[m]en must turn square corners when they deal with 
the Government.” Rock Island, A. & L.R. Co. v. United States, 254 U.S. 
141, 143, (1920).  The same remains true today in this era of expansive 
enforcement of the various laws in the Government’s arsenal that are 
intended to protect against fraudulent or false claims.  The implied 
certification theory for imposing FCA liability on contractors, despite 
the absence of a certification or an objectively false statement, 
demonstrates both the sweeping nature of the Government’s efforts 
and the need for contractors to be aware of these risks and act 
accordingly in bidding and performing government contracts.  While 
the decision in Triple Canopy and other decisions within the Fourth 
Circuit provide some evidence of an increasing trend to limit the 
Government’s reach in its prosecution of allegedly false claims, the 
number of issues that remain open for debate on the topic of false 
claims and potential liability warrant continued vigilance by contractors 
in protecting against potential liability under the FCA.

As a partner in Williams Mullen's Construction practice group, Arnie Mason prepares 
and negotiates construction contracts, joint venture agreements and prepares, analyzes 
and prosecutes or defends complex construction claims. Arnie can be reached at 
703.760.5235 or amason@williamsmullen.com.

An associate in Williams Mullen’s Construction Practice Group, Melisa Roy focuses on 
construction litigation, suretyship and government contracts. Melisa can be reached at 
703.760.5240 or mroy@williamsmullen.com.

Minority Business Enterprise (“MBE”) contractor, Ab-Tech Construction 
(“Ab-Tech”), was awarded an 8(a) contract to construct an automated 
data processing facility for the U.S. Army Corps of Engineers.  To 
maintain its eligibility in the 8(a) program, Ab-Tech had to (and did) 
sign a "Statement of Cooperation" in which Ab-Tech certified that 
it was in compliance with the criteria for participation in the 8(a) 
program.  Importantly, 13 C.F.R. § 124.209(a)(16) (1993) provided that 
a small business could be terminated from the program if it failed to 
obtain the prior approval of the Small Business Administration ("SBA") 
with respect to any agreement regarding Ab-Tech’s performance of 
the 8(a) contract.  In this regard, Ab-Tech failed to disclose that it had 
a relationship with its subcontractor, Pyramid Construction, despite 
an arrangement that essentially gave Pyramid control over Ab-Tech's 
contract with the Government.  The court noted, “In actuality, the 
agreement granted Pyramid a substantial voice in the management of 
the contract and coequal authority with Ab-Tech over the receipt and 
disposition of contract proceeds.”

While the payment applications that Ab-Tech submitted on the Project 
did not include any false information, the court held that the progress 
payment vouchers were false claims because Ab-Tech deliberately 
withheld information from the SBA concerning the prohibited contract 
arrangement with Pyramid.  The court reasoned as follows:

The False Claims Act reaches beyond demands for money that 
fraudulently overstate an amount otherwise due; it extends “to 
all fraudulent attempts to cause the Government to pay out sums 
of money.” 

Seen from this broader perspective, Ab-Tech's claims clearly were 
fraudulent. The payment vouchers represented an implied 
certification by Ab-Tech of its continuing adherence to the 
requirements for participation in the 8(a) program.  Therefore, 
by deliberately withholding from SBa knowledge of the 
prohibited contract arrangement with Pyramid, ab-Tech not 
only dishonored the terms of its agreement with that agency but, 
more importantly, caused the Government to pay out funds 
in the mistaken belief that it was furthering the aims of the 
8(a) program.  In short, the Government was duped by ab-
Tech's active concealment of a fact vital to the integrity of that 
program.  The withholding of such information-information 
critical to the decision to pay-is the essence of a false claim.

Id. at 433-34 (emphasis added) (citation omitted).  Several courts have 
subsequently agreed with the reasoning in Ab-Tech.  See Shaw v. AAA 
Eng’g & Drafting, Inc., 213 F.3d 519, 532 (10th Cir. 2000) (holding 
invoices represented an implied certification of compliance with the 
contract and that “FCA liability under § 3729(a)(1) may arise even 
absent an affirmative or express false statement by the government 
contractor”); United States v. TDC Mgmt. Corp., 288 F.3d 421, 426 
(D.C. Cir. 2002) (quoting Ab-Tech with approval); United States ex 
rel. Tyson v. Amerigroup Ill., Inc., 488 F. Supp. 2d 719, 728 (N.D. Ill. 
2007) (upholding an FCA penalty based upon the commission of 
discriminatory practices while submitting enrollment forms that, while 
not demanding payment, impliedly (and falsely) certified compliance 
with the contract's anti-discrimination requirements).

iV. implied Certification Theory Questionable in Fourth Circuit

Notably, however, “[n]ot all courts have embraced the theory that an 
FCA suit may be based on an implied certification.”  Shaw, 213 F.3d 
at 532-33 (citing United States ex rel. Hopper v. Anton, 91 F.3d 1261 
(9th Cir. 1996); United States ex rel. Joslin v. Cmty. Home Health of Md., 
Inc., 984 F. Supp. 374, 383-84 (D. Md. 1997)).  In the Fourth Circuit 
specifically, the implied certification theory has yet to be adopted.  As 

discussed below, at least one district court in the Fourth Circuit has 
directly criticized the reasoning in Ab-Tech, and another district court in 
the Fourth Circuit recently rejected implied certification theory yet again.  

a. Several Courts Distinguish ab-Tech

Several courts have sought to limit implied certification theory.  
One of the more scathing critiques of Ab-Tech comes out of the 
decision in United States ex rel. Joslin v. Community Home Health 
of Maryland, Inc., 984 F. Supp. 374 (D. Md. 1997):

The holding of ab–Tech, however, causes the Court 
some concern....  To hold that the mere submission of 
a claim for payment, without more, always constitutes an 
“implied certification” of compliance with the conditions 
of the Government program seriously undermines this 
principle by permitting FCA liability potentially to attach 
every time a document or request for payment is submitted 
to the Government, regardless of whether the submitting 
party is aware of its non-compliance. While ignorance of 
the law is usually no excuse to justify one's actions, the 
FCa requires that a false statement be made with 
actual knowledge, deliberate ignorance, or reckless 
disregard of the statement's falsity. Ab–Tech's holding 
appears to ignore this well-established principle, and 
the Court declines to follow this case.

Id. at 384-85 (emphasis added).  Recognizing the potentially 
abusive reach that the FCA could have under a liberal application 
of the implied certification theory, other courts have also sought 
to at least limit the decision in Ab-Tech.  See, e.g., Mikes v. Straus, 
274 F.3d 687, 699 (2d Cir. 2001) (“The implied certification theory 
was applied in Ab-Tech…[b]ut caution should be exercised not to 
read this theory expansively and out of context”); BMY Combat 
Sys. Div. of Harsco Corp. v. United States, 38 Fed. Cl. 109, 125 

     the Government’s aggressive use of the FCa has reached new heights 
with the implied certification theory of FCA liability.
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